(i) INTRODUCTORY NOTE

The subject “The Law of the Sea including questions
relnting to Sea-Bed and Ocean Floor™ was referred 1o the Asan-
African Legal Consultative Committee for consideration by the
Government of Indonesia under Article 3(b) of the Committee’s
Statutes.  Having regard to the developments in the ficld which
had taken place by reazon of technological advancess and evolu-
tion of new legal norme since the two Geneva Conferences om
the Law of the Sca held im 1958 and 1960 and the proposal for
convening of a Third U.N. Conference on the Law of the Sea,
the Commitice a2t its Accra Session held in 1970 decided to
inglude: the sobject as a priority item on the agenda of iis next
gesiion.  The Committee’s decision was primarily motivated by
the consideration of assisting member povermments of the
Committee to prepare themselves for the then proposed UN
Conference and alss to enable them 1o have an exchange of
Views of important issdes prior 0 the holding of the Con-
ference. The Commitiee at the same time decaded that similar
assistance should be offered nlso to non-member Asian-African
Governments following upon the role it had played in connec-
tion with the preparation for the Law of Treaties Conference.

Prior 10 the Tehran Session {1975}, the Commitiee had
discussed in sufficient detail important issues on the subject in
four of its regular sessions held in Colombo, Lagos, New Delhi
and Tokyo during 1971, 1972, 1973 and 1974 respectively, In
addition, a Sub-Committee of the Whole, consisting of the
entire membership, had met during these sessions and also had
three inter-sessional meetings in Genevii during the summer of
1971, 1972 and 1973 in order to give detailed consideration 1o
*®veral jssues of importance to the countries in the Asian-
Aftican region, The Committee had also established a1 Work-
Ing Group composed of seven representatives as well as a Special

¥ Group on Land-Locked States. These groups held meet-
during inter-sessional periods and their reports were
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considered by the Sub-Committee of the Whols and by the
Commities at it regular seasiony.

In nddition to the representatives of member governments,
a large number of non-member Asian-African Siates were
represented af the Commitiee’s sessions and Sub-Committee
meetings on (nvitation and participated in the discussions. The
representatives of Stales outssde the region, both developed and
developing, ns also international organksations from all over the
world were also allowed 1o pirticipaie in ithe plenary seanions
of the Committes in order to enable the member governments
of the Commitiee to have the benefit of the views of those
governments reflecied in the Commitice's deliberations. This
was comsidered desirable having regard to the fact that in
preparing for the Third Law of the Sea Conference the member
governments of the Commitice and other Auan-African govern-
menis would ax of necessity have o take note of the warious
viewpoints and interests.

The work of the Commitiee during the period of four
years ending with the Tokyo Session (1974) had closely followed
the progamme of work of the UM, Sea-Hed Commities 'which
had been functioning as a preparatory Committee for the Third
Law of the S5ea Conference. [an i, several proposals intro-
duced in the L.N. Sea-Bed Committee have their origim in the
discussions in this Committee. Voluminous material and docu-
mentation had beea collected and prepared by the Committee’s
Secrewmrial with & view (o acquninting (he member governmenis
with the problems invalved, their background and other relevant
information. Apart (rom general exchange of views on
preparatory work for the Third Law of the Sea Conference, both
substantive and procedural, the Committee’s work had been
copcentrated primanly on ten topics, namely (1) Terntoral Sea ;
(ii) Continental Shelf; (i} Straits ; (iv) Archipelagos ;
i¥) Fiaberies ; (vi) Exclusive Economic Zoae ; (vi) Righii and
Imterests of Land-locked Sistes; (viii) Marine Pollution ;
(iz) Inernational Regime for the Sea-Bed and International
Machinery ; (z) Regional Arrangements. On each of these 1opics
the Committee's Secretariat had prepared comprehensive studies
containing introductory notes as alo notes on the general back-
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pround and development in relation 0 the topic. comparative
analyss of the various proposals presented to the ULN. Sca: Bed
Commitiee, summary of the views expressed by the varlous
mhmm U.N. Sea-Bed Commitiee and the Asian-
._.n_;ﬁm Legal Consultative Committes, extracts from relevant

W taken and deliborations held at the various other
forums, both governmental and non-governmental as they con-
tained formulations of governmental policy at the highest level

~ The first phase of the Commitiee’s work with regard 10
 Bhis subject may be said o have been concluded with the
reparmtion of documentution and the exchange of views that
d taken place during the four-year period ending with the
pkyo Semsion held in January 1974, The next phase of the
‘work on this subject in which this Committee has been called
on 1o asmist is (o analyse the work of the Third Law of the Sea
iierence at it vanoun sessions, to identify broad aress of

ment that have emerged ot those sessions and to attempt
bbe solutions where differences exist

The Tehrun Semion of the Commitiee was held afier ihe
=8 Scasion of the Third Law of the Sea Conference and
Just on the cve of the Geneva Session of the Conference.
juently, the main work of the Committee ai this session
Was o evahate the work dooe al the Caracas Session and to
insues wheore further clarifications und consultitions were
Iccessary preparatory W0 the Geneva mecting of the UN.
Conference. The topics discussed in detail at the Tehran
Session were the following :

(i) Regmme of Archipelagos |
{iv) Limits for National Jurisdictional Zones ;

fﬂﬁﬂ:ﬁll:ﬁniﬂrmlluhﬂdﬂh;mhnﬂw Bemi-
enchosed seas ; and




(i) SHORT NOTES AND TENTATIVE DRAFT
PROPOSITIONS ON THE TOPICS RELAT-
ING TO LAW OF THE SEA TO SERVE
AS AN AID TO DISCUSSIONS

{ Prepared by the Secrefariar af the Commiiter)

Exclusive Economic fone

The discinsion on this subject was originally initiated in
this Commitioe al s Colombo Sesmon in 1971 by the Kenyan
delegate, Mr. Njengn, and thereafter continued at its Lagos
Session in 1972 as also in inter-sessional meetings during 1971
and 1972, The Kenyan proposal reccived wide support within
this Commiitee and a set of Draft Arficles on the suobject wai
mtroduced as the Kenyan proposal before the ULN.  Sea-Bed
Committes (A/AC.138/SC 11/1.23) in July 1972

In the meantime an Alrican Regional Seminar on the Low
of the Sen, which met in Yaounde during June, 1972, endorsed
the concept und subsequently in May 1973 the O.AU. Declara-
tion on the isue of the Law of the Sea. adopted by the Council
of Mimsters, gpave official recognibion to the right of cach
coasial Simte to establish an exclusive economic€ fone beyond
its territorial sea upto a limit of 200 aauticul miles. This waa
followed by the introduction of the Draft Articles on Exclusive
Economic Zone by 14 Afrcan Stales before the LN, Se=-Bed
Committes (ASACIIESCANLA). On Juse 7, 1972 1he
declaration made by the Foreign Minsiers of Canbbean Stafes,
known as the Santo Domingo Declaration, recognised cerinin
rights of constal States in an aren adjacent to the territorial sea
to be called the patrimonial sen which is similar to the concept
of exclusive ecopomic zone, The Fourth Summili Conforence
of Mop-aligned Nations, held in Algrers, also gave endorcment
o the propowal of establishment of economic Fones.
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1 Ten proposals and working papers introduced before the
- ULN. Sea-Bed Committee contained various provisions on this
_aubject.  These are (i) Dmft Articles introduced by the delega-
thons of Afghanistan. Austria, Belgium. Bolivia, Nepal and
w (A/AC.IBSCIL. M) (i) Dmft Aricles on
ghusive Ecomomic Zone miroduced by |4 African States
wAE.IH'ECIIIL-ﬂ}} (i) Dmft Articles presented by
Argentina (A/AC.I3/SCINL AT ; (iv) Working Paper sub-
g’klnd by Australin and Norway (AJAC.13I8/SC.IIL 36);
) Working Paper submitted by the Chinese Delegation (AJAC
m;LH}. (vi) Draft Articles joiatly presented by
Colombia, Mexico and Venezuela (AJAC.138/SCIIL21);
J'.:: Woarking Paper submitted by loeland (A/AC.138/SC.
L) (viii) Proposal by Pakistan (AJAC.138/8C.I1/L.52)
{ix) Proposal by Uganda and Zambia (AJAC.138/5C.
1lll' 1) and (x) Draft Articles introduced by the Uniied States
[. (BE/SCANSRAD). Cernin proposals were introdoced
. the Carncas Session of the Third Law of the Sea Conference,
mcly, the Draft Articles on the Exclosive Economic Zone
Cintroduced by |7 Africin States (A/Conf62/C.2/L.82) : the
i‘:a--- Articles introduced by Nigerin (A/Conf.62/C.2/1.21/
Rev. 1) ; the Draft Articles for & Chapter on the Economic
Lone and the Continemtal Shell introduced by the United
of Amcrica (A/Conl62/C.2/1.47) ; Dmaft Articies on the
Re Economic Zones introduced by Bolivia and Paraguay
AAConEAIC 2/L.65) ; the Draft Articles on the Economic
Introduced by a group of 6 Soclalist States{A/Conl.62/C.
i the Draft Articles imtroduced by Jamasica (A/Conf
- ; by Guyana (A/Conl#2/C 275 : El Salvador
AAfLonl 62/C.2/L6) . and the Working document submitted
BY Nicarngua on National Zone (A/Conf62/C3/L.17). The
Rl Committee ut the Caracan Session had drawn up an
formal Working Paper on the basis of some of these

~ In the course of discussions st Carscas, in the U.N. Se-a
8] Committes, in the Asian-African Legal Consultative
tee and various other forums, six miin questions appeir
been discussed. These are as follows: (1) Whether such
% should be recognised in an aren of the sea beyond the
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territorial waters of the coastal State ; (2) I soch rights are
recognied what thould be the breadth of the aren over which
ihese rights could be exercised ; (1) What should be the nature
of the rights to be exercised by the constal State In such arcas ;
(4} What rights, il any, would States other than the coastal
Simie have in this area ; (%) What rights shoold the adjoining
Iandbocked Stater have or be permitted to enjoy in this arss
and {6} Whether the regime of economic zone/patnmondal s,
if adopted, be universal in character or could it be of differing
nature depending on the particular conditions of each regon 7

O the fird question there appears to be o broad geoeral
agreement i the developing countries in favour of recogmiion
of cerizin rightz in an area of the s beyond the teryitorial
waters. 1t may be noted that the Fourth Sammit Conference of
the Moo-aligned countries beld in Alglern In September 1973
bar supported “the recognition of Use righis of coasia] States
in seas admceni 1o their coasis and in the soil and sub-soil
thersof within the zones of mational jurisdiction not exceeding
200 miles™. [See paragraph 23 of the Resolution concerning the
Law of the Sea). The O.A.U. Decloration on the msuss of the
Law of the Sea adopted by the Council of Mindsters in May 1973
also contnins the folllowing : *““The African Stntes recognise
ihe rights of each constal Swate 10 establish an exclusive economic
sone beyond their territorial sa whose limitt shall not excesd
200 naotical miles™. The Santo Domings Declaration approved
by the mecting of Minisiers of the Caribbean Stales dabed
June 7, 1972 also recognises certain righis of coastal States in
a0 ares ad@cent o the termtorml sea which & 1o be called the
patrimonial sea

The proposals submitied before the United MNations Sea-
Bed Commities sll proceed on the basis that the coastal Siates
have certain rights in an aren of the sea adjoining their consts
beyond the limits of the territorial sea (See Article I of the
Diralt Articles on Resowrce Jurisdiction of the Coastal States
beyond the Territorial Sea proposed by the Delegations of
Afghanistan, Austria, Belgium, Bolivia, Nepal and Singapore ;
Articles [ and IT of the Draft Artiches on Exclusive Economic
Zooe proposed by fourtcen African States : Article TV of the
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Draft Articles submitted by Argeniina ; Aricle 1 ‘A" of the
Working Paper submitied by the Delegations of Australia and
Morway ; Article IT of the Working Paper submitied by the
Chinese Delegation ; Article IV of the Draft Articles of Treaty
gubmitied by Colombin, Mexico nnd Vemezuela ; the Working
Paper submitted by Iceland ; Article 11 of the Proposals submitted
by Pakistan | Article TV of the Proposals submitted by Uganda
and Ziambin ; Article | of the United States Daft Articles for a
Chapter on the Rights and Duties of the States in the coastal
sea-bed ocopomic area

The proposals introduced in Carscas alwo proceed om the
mme basis.  (Sce, for caample; Article | of the proposal of the
17 African States; Artiche | of the Nigerian proposal; Article |
of the Unied Stat=x Draft ; Article 1 of the Bolivia-Parmguay
Dmft ; Articke | of the Draft introduced by six Socialist States ;
and Article | of the Guyana Drafi)

On the second guestion, ie., the extent of the economic
Eone, ithe Resolution adopied by the Summit Conference of
Non-uligned nations, the O.AU, Declaration i well as the
Santo Domingo Declaration provide for & maximum breadth of
200 miles 1o be measured from the approprisie baselines,

Some of the proposak introduced before the U.N. Sea-Bed
Committee aiso adopted the maximum bresdth of 200 miles
Asee Articic 111 of the Draft Articles on Exclusive Economic
Zove introduced by fourtcen African States ; the Working Paper
Bubmitied by the Delegations of Austrablia and Norway ; Article
ML of the Warking Paper submitted by the Chinese Delegation ;
Afticle 8 of the Draft Articles introduced by Colombia,
Mexico and Venezuela: the Working Paper submitted by
Keland and the Proposals submitted by the Delegation of
). Certain proposals, however, do not indicale any

Mimit for the zonc (sce Draft Articles submitted by Afghnnistan,
' Belgium, Bolivia, Nepal and Singapore ; Drafl Articles
by Uganda and Zambin ; Deaft Articles proposed by
United Stateg). Some of the proposals alwo provide that the
of the zone shall be fixed in socordance with certain
which take into sccount the geographical, geological,
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biological, ecological, economic and national security factors of
the constnl Siates establishing the zone (see Article 5 of the
Argentine Dealt ;| Article | of the proposa] submitted by 14
African States ; and the proposal of Icelund). The Dmft Articles
presented by Argenting provides for 200 miles or such greater
distunce coincident with the eplcontinental sen.

In the proposals introduced ot Carncas the African Stotes’
Deuft Articles provide that the extent of the zone shall nol
exceed 200 nautical miles from the applicable baselines for
mensuring the territorinl sea {Article 1), Same & the position
in the Socialit States' proposal (Article 3), the United States
Drraft Articles (Article 2), the Nigerian proposal (Article 1], the
Bolivia-Parsguay Joint proposal (Acrticle 1), the Guyana pro-
posal (Article 1) and the Nicaragua proposal (Article 1).

O the third question, i.e., the nsture and charscieristics of
the zonme a8 also the rights 1w be enjoyed by coastal States in
such zone, the Mon-aligned Declarstion sipulates that the
purpose of cstablishment of & zone i for “exploiting natural
resources and protecting the other connecicd imlerests of their
peoples without prejudice either w the freedom of navigation
and overflight, where applicable, or 10 the regime relating 10
the continental shelf™. The O.AU. Declamation provides that
“in such zone, the coasial States shall exercise permanent
sovereignly over all the living and mineral resources and ahall
mapage the rope withowt wndoe interfercnce with The other
legitimate wvses of the sea, namely, freedom of navigation, over-
flight and lsying the cables and pipelines™. This declaration
also considers that “scientific research and the control of marine
pollstion in the economic zone shall be smbject to the jurisdic-
tion of the coastal State™.

The Sanio Domingo Declaration recognises that “the
coastal State has sovereign rights over Lhe renewable and non-
renewable natuml resources which are found in the waolers, in
the wa-bed and in the subsoil” of the pairimonial sea. This
Declaration further provides that ““the coastal State has the duty
o promote and the right io regulate the conduct of scientific
research within the patrimonial sea as well as the right to adopt
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the mecemsary measures (o prevenl marine pollution and to
ensure ité sovereignly over the resources of the area™.

The Dralt Articles proposed by Afghanistan, Austria,
H,llmn Bolivin, Nepal apd Singspore contemplate that the
mm&mmhmmunummmnm reservabions o
" pontnined in the proposal, have the right to explore and exploit
_all living and non-living resources in the zone. They further
- provide that a coasial Stale may annually reserve for jtscil a
,‘Fﬁnfm:mﬂnmrtﬂﬂm:mrmﬂlhm

The proposal introduced by fourieen Afnican Siaies
';ﬂhlphm that the establuhment of an excluive economic
. gone shall be for the benefit of the pooples of the State concern-
-uummmh-mmymuu
. sovereigaty over the remewable and poo-renewable natural
fmfu#mdmhmnﬂumm
- Furthermore, within the rone the State concerned i to have
Exclutive jurisdiction for the purpose of control, regulation and
_exploitation of both living and non-living resources of the zone
and their preservation and for the purpose of prevention and
tontrol of pollution. This proposal clarifies that the rights to
B¢ exercised over the cconoma¢ zone shall be exclusive and no
‘other State shall explore and exploit the resources therein with-
‘ﬂmglhcptrmmnﬂh:mdﬂlu The proposal
mummﬁnhinﬂtndﬂhh:mmrznrmﬁ:hni:m

The Draft Articles presented by Argentina provide that a
‘coastal Swute shall have sovereign rights over the remewable and
Bon-renewnble natural resources living and non-living which are
1o be found in the said aren (see Article 7). The same is the
Milion in the Working Paper submitted by Australia and

¥ (e Article | A & B) ; in the Chinese Working Paper
Article 2(2) ] Drilt Articles of Treaty presented by
A=olombia, Mexico and Venezucla (see Article 4) ; the Working
g I'hlr}bmhr.nl by Icelind ; and the United Siates Diraft

. In nddition, the right of the coastal State 10 take regulatory
i m:lm measures are provided for in the Argentine
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Druft for varous purposes (see Articles 9, 10, 11 and 21 of the
Draft), Similar provisions also appear in the other proposals
[me the Chincve Draft Acticle 2 (6) ) Article 5 of the Draft
Articles of Treaty presented by Colombia, Mexico and
Venezuela],

The varous proposals alio conlemplate the nght of the
coastal Siale to carry oul scientific research and to take messures
o prevent poliution within the zone. [See Article VII (c) and
{d) of the proposal of the 14 African States : Articles 11, 12 and
22 of the Argentine proposal ; Articles 5 and & of the Draft
Treaty introduced by Colombia, Mexico and Venezuela]. The
O.A.U. Declaration vests the jurisdiction in this regard in the
coastal Stute (vee paragraph 8 of the Declaration). The Santo
Domingo Declaration considers it 10 be the right and duty of
the coastal Swte 1o promote and regulaic the conduct of scienti-
fic research and to adopl necessary mensures 1o prevent marine
pollution {see paragraph 2 of the Declamtion of Patrimonial Sca).

The proposils iniroduced at Camcas contain speciiic
provisions io this matter.  Articles [1, [11 and IV of the African
Sistes” proposal contemplate exercise of sovereign nghts over the
living and non-living resources of the rome.  Articles 1,2, 5.7
and 9 of the Soculist Staies proposal, Article | of the US.
proposal and Article 2 of the Nigerian proposal contain the
relevant proviuons on this 1opi.

TENTATIVE DRAFT PROPOSITIONS
(To serve oz an aid to discussions)
Article 1

Coanstal States have the righ! 10 esablinh beyond their
territorial sea an cxclusive ccomomic zone for the perposes set
forth i this Convention.

Commentary
This articke embodies the principle which (s now generally

recogniscd in all the developing countries about the right of o
coustal State 1o establish an economic zone.

—
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Artiche 2

The outer fimit of the economic zone shall not extend
200 miles o be measured from appropriate basclines for
measuring the terrrional sea.

Provided that within the maximum limit as aforesaid the
limits of the economic zone shall be fixed by each State taking
{0 mccount the relevant criteria concerning the resources of the

and the rights and interests of developing landlocked and

. ‘other grographically disad vantaged Swutes.

Commentnry

This article is concerned with fitation of the limits of the
sconomic zone. It is gemerally recognised in most of ihe
mﬁmthkﬁmﬂ:ﬂtﬂnhﬂnf&tml sone/

| Fﬂﬁnﬂnmnuumdhpdmmh However,
some vicws were held that the limit could extend upto the end
‘of the epiconlinentsl sca even if the same extended beyond 200
miles. Another view was that the economic zonc should be
messured from the outer limit of the territorial ses. At the
Carscas Session the majority. however, appeared to be in favour
of fixation of the zone at the maximum limit of 200 miles to be
measured from appropriste baseline for the territorial sea.
* Some views were also expressed that within this maximuen limit
f the limits of the zone should be fised on certain spplicable

Article 3

The coastal State has sovereign and exclusive rights over
the matural resources, whether remewable of non-rencwable, of
the ses-bed and subsoil and the superjucent waters within the
Excludive sconomic Z00s.

Commentary

This article se1s out the nature and 'I:hl-l‘ll:i_ll'iiﬁnl of the
regime of the exclusive economic zone/patrimonial sea on the

batis of the generally accepied position o the various proposals
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before the UM, Sai-Bed Commities and the Ceracas Scasson
al the Third United MNatwns Conféfence on the Law of thé
Sea.

Article 4

For the purpose of enjoyment of ils sovereign nghld over
the netural resources of the economic tope the coostul State
shall have the following rights and competences :

{a) exclusive right 1o explore and exploil rencwable and
non-rencwable living and other matural resoerces of
ithe sea, sca-bed and sobsosl thereol |

(b} exclutsve mght for the mamsgement, proléction and
conservation of the Living resoirces of the sea taking
inte account the recommendations of the appropriate
internationnl or regional Gsheries organisations |

[} exclusive nght io ennct laws and regulationy 1
prevent damage by pollutson 0 the natural resource
iaking mio sccoant ithe recommendations of ihe
appropriale internatiopal or regional organsabions

(d) exclusive jurmdiction o ke mensures (o ensure
complinnee with its laws and regulations in réipect 1o
ectivitied which are the sibject maltler of ils sovercign
or exclusive rights ;

(e} nght W promote apd regulste conduct of soennfic
research within the fome wking Into account the
recommeéndalions of approphate intermational and
regional orgunisations,

A coastul State shall hove the exclusive right to authorze
and regulate in the ciclusive ccopomic zone. the continemtal
shell, ocean bed and subkoil thereof, the conatruction, emplace-
mient, operation and uwe of off-ahore antificial islands and other
installations for purposes of the exploration and exploitation of
the nob-rencwable resources thereof,

A consial State may extablish a reasonable area of safety
Eoes pround its off-shore artilicial tslands and other inssallations

—_———
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priatc measures Lo ensure the wfety
of navigation. Such mafety zones
pably related W0

in which it may take appro
both of its installations and
ﬁlu{hﬂﬂd‘hl‘mﬂﬂt they are resso
ihe mature and functions of the mstallatont

' lusive right (o
The constal State shall bave the excl .
authorize and regulate drilling for sll purposes i the eoonomic

Toine.
Commeniary

I I ken from several
The provisons of this Article has baean Lo i
proposals p;:rﬂ” the Sea-Bed Commities and at the Caricas
Sexsion to spell out the scope and context of the sovereign rights
of the coastal State.

Article 5
»o Sute other than the coasial Seate :l.hllluphl:r i
gxploit the resources therein without obtaining permission [rom

the coastal State on such lerms as may be laid down in confor-
mity with the laws and regulations of the constal State.

Commentary

is Artich emphasises what follows from the recogaition
-llm:ri:u :i.hu?% the coastal State over the economic Tome.

Article 6

ch Simte shall easurc that any exploralion OF npld-
tation E:J:Liviry within its economic zone is carried out udml;dr
for peaccful purpeses and in such a manned as not to imterfere
unduly with the legitimate mterests r.-rf other States in the regoa
or those of the international communily. .

Commeniary

and
This Artick embodies the generally necepted posilions
i the nl.m-u as the teat of Provision IV in Informal Working

Paper No. 4/Rev, 1.
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Article 7

In respect of o territory whose people have attained
peither Tull independence nor some other seif-poverning stalus
lollowing an act of sell-deiermination under the auwpices of he
United Nations, the rights (o the resources of the economic 2one
created in respect of that territory and W the resources of i
continental shelf are vested in the inhabitants of thal terntory
1o be excrcsed by them for iheir benedil and in accordance with
iheir needs and reguiremenie.  Soch rnights may not be aasumed,
exercised or profied from of in any way mitinged by & meiro-
politan or foreign power Aadminitermg or occupying thai
territory.

Commentary

This Article is the same as Formula B of Provision [ in
the Informal Working Paper Mo, 4/Rev. | which is aken from
the proposal of 17 African States before the Caracas meeting.

Arthcle B

In the economic zope, ships and aircraft of all States,
wheiher coastal or nol, shall enjoy the rnght of freedom of
navigahon and overflight and the right to sy submarine cables
and pipelines with no restrictions other than those resulting
from the exercise by the coastal State of its rights within the
nrea.

Commentary

This article recognises the principles of freedom of navi-
gation and overflipht. The provitions of tha Article i the same
i in Formula A of Proviion X1 of the Informal Working
Paper No. 4/Rev. 1.

Article

Mationals of a developing land-locked State and other
peographically disadvaninged States ahall enjoy the privilege o
fish in the exclusive economle zones of the adjoining neigh-
bouring coastal Swtes. The modalities of the enjoyment of this
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i fled by
rivilege and the aren to which they relute shall be 2t
P at belwesn the coastal State and the |and-locked Simie

concerned. The right to prescnbe and enforce mAREgement
measures in the arca shall be with the coasinl State.

Commenisry

This Article is the same as Formula A of Provision V11
i Informal Working Paper No. 4/Rev, |

Article 10
Commeniary

An ropriale provision cOnCCIRINg ihe share of non-
living mﬁn by the nationals of Iand: kocked u:_i other
geographically disadvantaged States would peed to be discmwed.

Article 11

Coastal States and land-locked and other Il!ﬂgl!‘n‘p]:lpl.‘l“'_f
disadvantaged States within a region or subregion may enfer
jnto any arrangement for the establishment of r:n;lm:u:l of
subregionnl ... zones with a view (o giving effect to the provisions
of Articles ... and ... on a collective basis.

Nole! Thes draft proposidicrs do nol o umy way rebect the
o e mE utthLﬂﬂwhﬂmhupulhnrdu

sryve &b A5 Bid 10 dECEEROD




STRAITS USED FOR INTERNATIONAL NAVIGATION

Ome of the crucial issves lefi unresnlved by the rwo Gengva
Conferences on the Law of the Sea is the question of pussage
through sirnits used for ioternational navigation and other
related msues, This topic is closely linked with the question of
the hreadih of the territorial sea and in Mot woine of the major
powers consider a satisfactory solution of the lssue of straits as
fundamental io any settlement on the question of the breadih of
the termitorial s

A strait, in the traditional sense for the purposes of inter-
nationsl law, had been understood as forming & passage beiween
two parts of the high sas  Intersational Conventions such as
the Lamsmnne Convention of 1521 and Montreax Convention of
1936 were generally concleded for the purpose of regulatmg
ihe passape of ships through certain straits of specal mEportance
to internations] mavigation. Today, the problem has become
fur more important because If 8 maximum breadth of twelve
miles i récognised for the termtorial sea, many of the siraiis
used for mternational savigntion which were hitherio considered
a8 part of the high seas would fuall within the territorial ses of
one or more States and according to pnormal roles only innocent
paasage could be clumed through thede straits,

Sin proposals had been infroduced on this topic belore
the Sea-Bed Committes, namely, the joint eight power proposal
(AJAC.II8/SC.I/L48) and the proposls of Malm (AJAC.
138/SCINL.28), lmaly (AJAC IIETSCTIL.30), Poland (AJAC,

18SCINLAY), USA. (ASAC1I8SCII1/14) and the USSR,
Drafi Articles.

In sddismon 1o these cerikin olhiy proposals were intno-
dueced before the Carscas Coaference. These are fhe Ulnited
Kingdom Draft Articles on the Territorial Sea and Stradls
{AConl.62/C.2/L.3), the amendment introduced by Denmark
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gnd Finland 1o the said Draflt Articles (A'Conl.£2/C.2(L.15)
the Draft Articles introduced by Spain (A/Conf62/C.2(L.6)
the Draft Articles of Oman (A/Conl62/C.2/L.16); the joint

of Bulgaria. Crechosiovakia, G.D.R., Poland, Ukrine
and USSR (A/Conl62/C.2/L11); the proposal of Algeria
(A/Confl 62/C.2/L.20); the joint proposal of Algeria and 8
other Amb States (A/Conf 62/C.2/L.44); the propoml of the
Dominican Republic (A/Conf62/C 2/1.59); and the Canadian
Proposal (A Conl 62/C 2/L 831

The main guestions which had been discussed in the
varjous sessions of the Asian-African Committee are the
following :—

(1) What should be the definition of & “strait uied Iﬁ;rr
internationnl navigation™ ? Is it the geographical
position, or the width of the strait or the volume of
traffic that passes through the stralt 7

(b} What should be the nature of the passage of ships
through straits which fall within the lerritorial waters
of a State or States and the right of overflight for
airerafi 7 In this connection, should any dstinction
be made between wraits which are lew than & miles
in width and those which are wider, also as between
straits lying off najor miermational routes and those
which are used for international shipping ?

(¢} If the principle of freedom of navigation and over-
flight is recognised in respect of passage threugh
straits or certaln categories of strails, should any
restrictions or limitations be recognised an such right
in respect of any cluss or category of ships o aireraf
such as Government controlled vessels, warships,
submarinet snd aircraft used for military purposes.

At the Tokyo Sesion of the Committee held in
Janmary 1974 certain broad areas of agreement had appeared to
Bave emerped which could be stated as under -—

{a} The matter of overflights should ot form the subjeci-
matter of any Convention on the Law of the Sea
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which is to be reguiated within the framework of the
Chicago Convention or such other separnle agree-
mients or cofventions as may be necetanry.

(b} The convention on the Law af the Sea should only
denl with the guestion of psmage through siraits in
time of peace.

(c) The legitimate interests of coastal States in regulnting
transit through siraits must be recognised and
profected.

(d) Passage through straiis should conform bo the peace,
good order and security interests of the coastal States

Several other questiont were discussed and views expressed
thereon, but discussiom could not be said to he conclusive on
some of those isges.  These are as lfollows :

fa) Ifthe regime of innocent passage is accepled, should
the regulntions formulated by the constal State be in
accord with (nternationnl standards 80 A8 not Lo
impede or interfere with the passage at the discretion
of the constal State 7

(b} Whether siraits should be clasafied with reference 10
their widtly or on the basiv of straits sdhick lie between
ihe coasiz of the same Siates or two or mone Stated 7

{c) Should inmocent passage be defined on the bass of
categories of abip 7 I may be stalzd (hai the generl
trend of thinking among the delegates who ook part
in the discussions was in favour of the regime of
innocent passage, but in the absence of Turther detailed
discussions on the concept of mnocent passage, if has
not heen posiible to make out any broad areas of
agreement in this regard.

4

TENTATIVF DRAFT PROPOSITIONS

{To serve as an i 10 discussions)

Articke |

These Articics apply 0 & sl which conpects [wo pafis
of the high scas or the high seav with the territorial waters of
one of more foreign Smbes ond i ordimarily wsed for inter-
nmilional navigation

Commentary

This Article 15 miended 1o provide the definition of the
term “‘strait” for the purposes of the regime provided for in
these articles. A strait, a3 undersiood in the peographicsl seme,
i natural pessage between land formations which conmects two
parts of the sea

The sugeesied defimition given abowe = based om the
proposals made by Cannda, Oman, the joinl proposal of Algera
mnd eight other Arab States and the point proposal of Bulgaria
and other Socialist States before the Caracas Session of ihe
Third United Mations Conference on the Law of the Sen. The
definition given in the Canadian proposal (A/Conf 62/C.2/
L. BY) provides that an inlcrnational strait » ¢ natwral passage
beqween land formations which lies within the ferritorinl sea of
ang ar more Srates i ony polaf in ity length and has fradi-
Honally been wied for infernationsl mavigation. The propodal
mide by Oman (A /Coal62/C 2/L.16) makes the articles appilic-
#ble 1o “sny sirait wsod for miernational navigation and forms
par) of the wrritorial sea of one or more States”. The Drafl
Articles proposed by Algeria and the other eight Arsb Sintes
[A/Conl 82/C.2/L.44) define 4 “'®iralt wmed for internstional
navigntion™ us any strait connecting two parts of the high wean
ind customarily used for international navigation. The Bulgaran
proposal (A /Conl62/C.2/1.11) applies the proviwons relaling 1o
regimet on nraids o those siraiis lying within ihe termitornd e
of one or more States

Article 1.3 of Chapter Ill of the Upited Kingdom deall
Bg ierrilonal sca and strain (A/Conl62/C.2/L.3) coalemplates




